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Abstract

Explainig the concept of the effectiveness of the constitution requires, first, as in a mathematical equation, the
identification of the classic criteria of normative validity of a fundamental law, i.e. the supremacy of the law, the
separation and balance of powers, the existence of the rule of law, the effectiveness of the guaramtees of respect for
human rights, the application of specific sanctions in case of constitutional slippages. The introduction into this equation
of some variables such as the optimal lifespan of a constitution, the stabilit of the fundamental law or the phenomenon of
citizen participation is necessary to draw conclusions on some effects susch as its succes, legitimacy and ofelimity, as
well as the happiness of its citizens. By applying this method of analysis to the Romanian Cosntitution of 1991, the study
aims to verify whether it was able in its existence of three decades to ensure the achievement of its initial goals, as well
as its normative and non-normative functions, which what should be reflected in its ability to regulate conflicts in the
constitutional space, the force of imposing its specific norms and sanctions, to ensure the optimal and sustainable
functioning of state institutuions and to create and obtain the faithful employment of its beneficiaries in respecting its
supremacy, as an expression of their ideal of a politically constituted society.

Keywords: indicators for measuring constitutional efficiency, the optimal lifespan of the constitution, constitutional
ofelimity, citizens happiness.
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1. Introduction

Efforts to develop a theoretical corpus to determine the effectiveness of the law and hence the
fundamental law that can be subjected to validation through observation or experimentation are hit
by the lack of a consensus regarding a universally accepted theory in the field, a fact demonstrated
by the multitude of explanatory approaches.

The term efficiency acquired, in the last century, a special use in the social sciences after its
introduction in the theory of economics applied by Vilfredo Pareto, the entire social thought being
decisively influenced by the Paretian legacy. In Pareto's conception, the science of economics has
two forms, pure economics, which constitutes a first approximation of the phenomena and general
conditions of economic equilibrium, as well as applied economics which studies the concrete
conditions for achieving equilibrium, in which sense it borrows a series of investigative tools from
other scientific disciplines such as history and sociology?.

A social state, according to Pareto's definition, is "efficient” or "optimal” if an individual can
improve someone's situation without this action leading to the worsening of someone else's situation.
In its general sense, in terms of production activity, efficiency refers to the ratio between what is
invested and the profit obtained. But when we talk about efficiency in the social system, the notions
of investment and profit are converted into what represents individual costs on the one hand and
access to public goods, on the other, which means that any social interaction involves a cost for the
participants.

The term Pareto efficiency or Pareto efficient can be used in a relative sense - meaning that state
A is Pareto superior to state B, - or in an absolute sense - as when a certain state is called Pareto
optimal. A Pareto superior change can be defined as follows: any change that puts one member of
society in a better position without making someone else's position worse is a Pareto improvement.
Conversely, a change that violates the Pareto criterion is called Pareto inferior. The term Pareto
optimum is used to refer to the state reached when one person's position cannot be further improved
unless it makes another person worse off. In the sphere of laws, where the state can apply coercion,
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the normal Pareto criterion, which is based on free will, is not directly applicable®.

A democratic constitution in Arrow's theorem is one in which no individual dictates all public
choices. An efficient constitution in Arrow's theorem is one that cannot be changed to advantage one
person at the expense of another ("Pareto efficiency™)*. The adoption of effective rules occurs as a
result of a process of voluntary exchange, with individuals mutually agreeing to be bound by rules
that restrict their future choices. The efficiency of the rules cannot be measured by an objective
criterion imposed by an external observer, disregarding the processes from which they were born.

According to the contractualist perspective, rules are efficient if they take into account all the
subjective opportunity costs experienced by individuals who have contracted with each other to
establish the rules.

Efficient rules should make all individuals as rich as they want, given the full range of
alternative social arrangements that could potentially be chosen. In this sense, Robert Cooter suggests
that it is sufficient for a political constitution to produce mutual benefits from cooperation and
cooperation itself must be preserved. Violations of mutual cooperation diminish the value of the
constitutional agreement and ultimately translate into a lack of effectiveness of the constitutional
terms.®

2. The stability of the fundamental law — the first indicator of the effectiveness of the
constitution

Constitutional stability is defined as the durability in legal terms of the original constitution, the
lifetime of the constitution being considered the time between the moment of adoption and the
moment when a constitution in force is replaced by another constitution®. The durability of the
constitution is considered to be an important phenomenon in political science primarily as a spirit or
state that consists in the assent to restrict political life with rules that exceed the political struggle’.

Before examining the causes of constitutional longevity, in a study by the University of Illinois,
USA, the authors Z Elkins, T. Ginsburg and J. Melton, consider it necessary to refer to an aspect with
effects in terms of constitutional normativity, namely which would be the life span of a constitution
in a democracy. From this point of view, constitutions are intended to stabilize and facilitate the
functioning of political institutions, but it is also possible for them to outlive their usefulness and
create problems in the political process, having the ability to even distort democracy. In this situation,
they must be replaced?.

The group of researchers we referred to earlier have inventoried different lifespans of
constitutions in various parts of the world. Thus, the average lifespan of a constitution is sixteen years
compared to the constitutions of most countries, after 1789°, varying from one region to another and
from one generation to another. For example, countries in Latin America and Africa have shorter life
spans, with the typical African constitution lasting around ten years, and Latin America, the source
of nearly a third of all constitutions, not exceeding 12.4 years, and on the other hand, the constitutions
of Western Europe and Asia have an average lifespan of 32 and 19 years, respectively.

The countries of the O.E.C.D. they have constitutions with an average lifespan of 31 years, thus
suggesting an association between economic benefits and constitutional stability. Unlike the trends
in people’s life expectancy, the life expectancy of a constitution does not show an increasing trend,
so if until the Second World War the average lifespan of a constitution was 21 years, in current times
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the average lifespan of existence decreased to 12 years.*°

Elkins et al. consider two basic factors to which the constitution is related when its duration is
discussed - the legitimacy of the adoption and the optimal adaptation (to future contexts - author's
note).

Regarding the first of these factors, the adoption of the constitution is important especially when
it takes place after a crisis or shock, a paradoxical aspect because, on the one hand, the idea of a crisis
can facilitate effective negotiation as long as the alternative of no negotiation can be risky, and on the
other hand, the crisis situation can complicate the rational considerations of some institutions and
optimal options. But regardless of which institutions are chosen, the manner in which they are chosen
is important, constitutions adopted on the basis of public input or having "public blessing” have a
better chance of survival.

Constitutions with broad public support are more easily self-imposed and more capable of
dealing with exogenous threats. Regarding optimal adaptation, Elkins et al. start from the
consideration that a well-adapted constitution is the one that fits, first of all, the existing political
environment at the time of its adoption.?

In conditions where societies do not remain constant, exogenous changes intervene, different
international configurations develop, and institutions change the political face of the societies they
belong to, even a self-imposed constitution can suffer an imbalance if the benefits distributed between
groups change by -over time. However, it is desired that a constitution written at time T1 be optimally
suited at time T2 and therefore adjust as societies change. The authors identified two primary
mechanisms through which constitutional changes intervene: formal amendments to the text or
informal amendments resulting from interpretive changes.*?

Thus, the optimal adaptation results from the interaction between the rigidity of the amendment
and the possibility of legal reinterpretation of the constitution. The optimal level of flexibility is not
universal for all countries, but is determined in the particular case of a constitution by both exogenous
factors, such as the degree of technology or environmental changes, and endogenous factors, such as
the responsiveness of political institutions and the foundations of legitimacy since the establishment
of the constitutional scheme.

On the contrary, a rigid constitution that suits the society at the time of its inception will also
be adequate later if the environmental changes are small, but the same constitution will function
inadequately if the change is rapid.*3

On the other hand, constitutions that are easily amended have little value in providing stable
rules for political action. And these can disappear early because they do not serve one of the essential
purposes of constitutions, that of stabilizing and facilitating policies. The authors we refer to,
however, believe that there is an optimal level of adaptability for any given situation, which is neither
too flexible nor too rigid.

Another factor that could be relevant to the need for adaptation is the initial specificity of the
constitution, with constitutions from different states varying in terms of the level of detail they adopt.
The existence of various examples'4 can lead to the idea that those constitutions with a high degree
of detail generate frequent amendments and the risk of changes related to minor aspects and
subsequently, that those constitutions with a higher degree of generality allow a more flexible
adaptation over time.

In order to test this hypothesis, they introduce some independent variables that capture internal
features of the constitution and that can provide the predictability of constitutional stability, classified
into structural factors and precipitation factors.®

Thus, the structural factors considered in the analysis of Z. Elkins, T. Ginsburg and J. Melton
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are the following: public involvement, constitutional flexibility, legal analysis, the specificity of the
constitution, the age of the state, economic development, democracy and common law. Except for
the specificity, the other structural factors contribute to the resistance of the constitution, each
influencing it in a certain sense or another. Public involvement in the process of ratification of the
constitution increases its life expectancy regardless of whether the form is public promulgation or a
constitutional convention with publicly elected representatives for the preparation of the
constitutional text. As far as legal analysis is concerned, the primary mechanism for flexibility
generated by legal interpretation is the presence of a court to coordinate this constitutional analysis,
the court having the ability to reinterpret the text in a rather profound sense. This aspect provides the
necessary flexibility in the face of exogenous shocks.®

Regarding the age of the state and the connection with the life expectancy of the constitution,
the basic hypothesis is that states founded many years ago have constitutions with a higher life
expectancy than newly established states. Also, the states characterized by an industrialized economy
have better chances to successfully pass through a potential crisis, an aspect that gives stability to the
constitutional framework, the same time of effect being found in the case of stable democracies.’

Precipitating factors are considered to generate in most cases the defeat of constitutions or
significant constitutional changes, these being: defeats in military conflicts, state agreements usually
imposed after armed conflicts, transitional regimes, occupations, coups and changes in executive
leadership.8

Following the analysis they undertook, Elkins et al. drew a series of interesting conclusions
regarding how constitutions resist or disappear due to the influence of various factors as listed
previously. First of all, rich countries with a strong democratic heritage are more likely to have solid
constitutions and the primary hypothesis regarding the influence of initial public legitimacy in the
sense of the predictability of constitutional longevity is significantly verified.

Flexibility appears as a crucial factor determining constitutional longevity, constitutions that
allow for amendments in a more accessible way are better able to withstand exogenous shocks
associated with coups, wars and crises while rigid constitutions are risky. Formal rigidity can be
overcome by flexible interpretation, but, on the other hand, there are indications of the correlation of
this flexibility as an indicator with the disappearance of the constitution, the authors considering this
variable insufficient to capture as faithfully as possible the effects of legal reinterpretation on the
lifespan of the constitution.®

Moreover, constitutional stability is directly dependent on the duration of existence, so that the
longer a constitution is in force, the more likely it is to reach an even older age.?°

*

In the Romanian constitutional doctrine?!, Professor T. Driaganu was the first author who
considered that the prerequisite for the effectiveness of the constitution consists in ensuring its
stability by taking the measures called to prevent a hasty revision of its norms that enshrine the
fundamental institutions of the state.??

In the same sense, more recently, |. Brad observes that the effectiveness of a constitution
depends to a large extent on its internal structure?®, as well as the fact that the identification of the
essential elements that a fundamental law must contain in order to achieve its goals for which was
enacted as the conditions that must be met in order to achieve an effective limitation of power was
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from the beginning a difficult undertaking.

That being the case, the Constituent Assembly of 1991 opted for a rigid mechanism to ensure
the stability of the Romanian Constitution, establishing a so-called "hard core" of it, enshrined in art.
152 - "Limits of revision"?*, thus joining a sufficiently widespread contemporary constitutional
practice?®, but conforming, to the same extent, to a genuine autochthonous constitutional tradition
(see the rigid nature of the Romanian Constitutions of 1866 and 1923). As such, in its three decades
of existence, the Constitution of Romania has registered only one revision in 2003 through Law no.
429/2003%, approved by the national referendum of October 18-19, 2003. Four other review
initiatives (two parliamentary, one presidential and one popular) were rejected by the Constitutional
Court of Romania in the period 1996-2007%, and two initiatives were rejected during 2019 (one
legislative?® and the other popular?®).

A series of other initiatives to revise the Constitution of Romania launched especially after 2005
until now, some of them with a radical content® remained in the declarative stage, being abandoned
at different procedural stages as a result of changes of will or political majority.3!

The efficiency of the rigid character of our constitution can be debatable, if we take into account
the fact that in the constitutional history of Romania, with some small exceptions, a Constitution has
not lasted more than ten years without undergoing any modification. The situation is paradoxical
given that all modern Romanian constitutions had a rigid character, being provided with complicated
review mechanisms.

Although firm measures were taken against arbitrary tendencies to modify the constitutional
text, this did not prevent successive revisions in relatively short terms, which created a "constitutional
para-tradition"3? - according to the expression of professor St. Deaconu -, i.e. an unforeseen custom,
but which is obstinately repeated and which we can classify without fear of making a mistake as part
of the category of contra legem customs to which is added the dose of specific local practice. The
Romanian Constitution of 1991 conforms to this constant trend in our constitutional history, being
amended after 12 years of operation.

Second, another aspect of constitutional stability is presented by the problem of implied revision
or false revision.

If the implied amendment consists in changing some of its provisions without resorting to the
revision procedure provided for in the constitution itself, which, in our opinion, would be more
difficult to achieve, a much more serious form of implied revision is false revision or constitutional
fraud. This consists in the change through a legal amendment of the constitution of the political
regime enshrined in the original text®3, without the corresponding prior revision of the fundamental
law itself. Even the revision of the Romanian Constitution in 2003 was subject to this suspicion due
to the large number of modified articles (more than 70) and the multiple changes made to the
organization and functioning of some of the public authorities (President, Superior Council of
Magistracy, legislative procedure, etc.).3*

Finally, even the material limits of constitutional revision, i.e. the areas declared unreviewable,
do not remain immutable to future generations by virtue of the nation's inalienable right to amend its
own constitution, established by the French Constitution of 1791, provided that the path strictly
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constitutional review of some of these areas. In other words, the republican form of government could
become reviewable®®, but we believe that not the areas that are defining for democratic
constitutionalism, such as: separation of powers in the state, fundamental human and citizen rights,
political pluralism, national sovereignty, independence of justice and control constitutionality of laws.

Consequently, if we relate the duration of existence of the Romanian Constitution to the criteria
of the average life span of a constitution worldwide according to the method of the group of
researchers from the University of Illinois, we can say that from the point of view of longevity, it has
passed the test of viability, being the second Romanian constitution with the longest existence, being
preceded only by the Constitution of 1866.

The application of this model of analysis of the normative and meta-legal results on the
Romanian Constitution from 1991 and revised in 2003 led Professor S. E. Tanasescu to draw the
conclusion (in 2010) that our fundamental law would rather be a proven constitutional success by its
viability of two decades (at the time)®. Even if we do not fully share the enthusiasm of the current
president of the Constitutional Court of Romania, Professor M. Enache, on the 30th anniversary of
the adoption of the Romanian Constitution of 1991 regarding the "vision" of the fundamental law®’,
its viability remains an undeniable indicator of analysis of its effectiveness.

3. The condition of the rule of law — as an indicator for measuring the effectiveness of
the constitution

As is known, the Constitution of Romania in force provides since its adoption by the
Constituent Assembly on November 21, 1991, ratified by national referendum on December 8, 1991,
that "Romania is a state of law, democratic and social".

At the time of the adoption of the Constitution, this defining feature of the contemporary
Romanian state could only have a vocative character, expressing more "the firm decision of the public
authorities provided by the Constitution to establish and consolidate the rule of law"28, than an
immediate reality. Although he himself drew attention to the fact that the formulation of vocative
constitutional texts is rarer and more difficult to accept in a constitution®?, one of the most important
"founding fathers" of the Romanian Constitution of 1991, Professor I. Deleanu, considered that it "is
realistic, created under the imperatives of effectiveness and the opening of emerging economic and
social possibilities, which results from the combination of imperative and vocative norms."4° The
solution of the Constituent Assembly in 1991 was not entirely exaggerated, if we consider the original
aspirational dimension of any constitution, since it is nothing more than "the projection of an
imagined future onto reality."4!

Without an exhaustive list of the guarantees or features of the rule of law in the Romanian
conception, our constitutional doctrine records the following: a) the constitutional regime, that is, the
establishment in the Constitution of the fundamental principles of organization and exercise of the
three powers; b) the popular legitimacy (direct or indirect) of public authorities with governing
powers; c) equality of all persons before the law and justice; d) ensuring the supremacy of the
Constitution through a political or jurisdictional control, as well as ensuring the supremacy of the law
over other normative acts; e) non-retroactivity of the law; f) the law must truly express the sovereign
will of the people and be adopted through the procedure established by the Constitution and the
Regulations of the Chambers of Parliament; g) the institutionalization and functionality of
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administrative litigation; h) the right to defense based on the legal presumption of innocence,
correlated with the independence and impartiality of justice; i) the guarantee of citizen rights and
freedoms enshrined in the Constitution, i.e. their exercise can only be temporarily restricted, only in
expressly determined situations, in proportion to the circumstance that justifies the restriction and
without suppressing the fundamental right or freedom itself; j) free elections organized at predictable
intervals; the real realization of an authentic, pluralistic democracy.*?

These minimum standards, outside of which we cannot speak of the rule of law, belong to the
universal constitutional heritage, being derived from the specialized doctrine*® and democratic
practice of the states** and represent fairly recent acquisitions of Romanian constitutionalism, the
opinion being justified that they are due to "largely an import (...) in corpore of constitutional forms,
without a solid anchoring in society and without being the result of real national debates."4

However, the essence of this principle is, beyond the consecration at the level of the
constitutional norm, its practical and continuous dimension, its perpetual reaffirmation, which implies
a complex evolutionary process*, of the ongoing consent type of J. Rawls, in which they are called
to participate with good - believe all social structures and subjects of constitutional law within the
limits of the powers granted to them by the constitution and the legislative system, but also the
ideological and ethical construction of one of the fundamental features of the contemporary Romanian
state in order to create a collective ethos of the rule of law.

From the perspective of measuring the effectiveness of our constitution, the question arises of
the enforceability or satisfaction of the conditions and guarantees of the rule of law, as well as of
proving its effective and practical existence. The firm sanctioning of any arbitrary measure by the
authorities, the resolution of conflicts of a legal nature between them in the spirit of the balance of
powers in the state also represent, in our opinion, evidence of the existence of the rule of law*’, as
well as the jurisprudential construction of this concept which cannot exist without its concrete
dimension, of a practical order. In this sense, the jurisprudence of the Constitutional Court of Romania
expresses the main requirements of the rule of law in relation to the goals of state activity, which
achieves a particularly eloquent synthesis of the doctrine*, which conceptualizes this fundamental
standard of contemporary constitutionalism, in which exemplifying Decisions no. 17/2015%° and no.
570/2012%0,

If the Constituent Assembly opted in 1991 for a declarative formula that should have
expressed more than an immediate reality, but above all the commitment of the Romanian state to act
permanently in order to respect and promote the mechanisms of the rule of law, our task would be to
evaluate the stage reached by the understanding and effectiveness of this constitutional principle in
Romania 30 years after the adoption of the Constitution in force.

In this field, according to the 2021 Report of the European Commission to the European
Parliament and the Council on the progress made by Romania within the Cooperation and
Verification Mechanism (MCV), it was established in 2007, at the time of Romania's accession to the
EU, as a measure transitional measure intended to facilitate Romania's sustained efforts to reform its
judicial system and intensify the fight against corruption. (...) According to the decision establishing
the mechanism, and as the Council pointed out and the Court of Justice of the European Union (CJEU)
confirmed, "the MCV will end when all applicable benchmarks have been satisfactorily met
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Romania."®!

Consequently, from the point of view of measuring the effectiveness of the Romanian
Constitution of 1991, there is a deficit in the self-imposition of this defining feature of the
contemporary Romanian state, but also in the practice of the state authorities in terms of respecting
the principle of separation and collaboration between the powers of the state, the independence of the
judiciary and respecting the human rights. As far as we are concerned, we believe, however, that this
deficit must be analyzed in relation to the criterion of the "age of the state”, applied by the group of
researchers from Chicago and with the premise of the lack of practical experience in the application
of the rule of law. More precisely, the age of the contemporary Romanian state cannot be other than
the duration of existence until now of the Romanian Constitution in force, namely 30 years, which
by reference to the average lifetime of a constitution worldwide, of 16 years, represents a almost
double duration, which would require a negative evaluation of this criterion.

If we compare the lifetime of the Romanian Constitution from 1991 to the lifetime of the U.S.
Constitution, then the assessment could be favorable and would allow the process of maturing the
rule of law to be extended.

This comparison could only have a theoretical value since the MCV has become a component
part of the Rule of Law Mechanism, which primarily has a preventive role, with the aim of laying the
foundations for a culture of the supremacy of the law throughout the European Union, considering
the relationship between EU law and the internal law of the Member States.%?

Consequently, considering that through EC Communication no. 343/2019 of July 17, 2019,
the European Commission adopted the Action Plan for the consolidation of the Rule of Law within
the EU, which is the basis of the Rule of Law Mechanism - 2020, we believe that efficiency in the
matter of the rule of law implies permanent concern for satisfying the constitutional requirements of
the complex mechanism through which it is verified in order to ensure the constitutional supremacy
of the definition of the Romanian state as a rule of law.

4. Legitimacy and constitutional validity - criteria for evaluating the effectiveness of the
Romanian Constitution

In the view of the American sociologist S.M. Lacket, efficiency is considered an instrumental
concept, and legitimacy is an evaluative criterion®. From this perspective, efficiency can be measured
according to the degree to which the government is able to fulfill its fundamental functions and
achieve governmental progress, and on the other hand, legitimacy implies the ability of the political
system to form and maintain the belief that political institutions existing are the most appropriate for
society.>* Therefore, legitimacy is an essential quality of authority in the sense that it grounds the
right to exercise it and, to the same extent, justifies it; at the same time, legitimacy gives the authority
its indisputable character (under the condition of legality and non-justified oppression - author's note)
and roots the feeling of approval on the part of the governed.> That is precisely why, obviously, this
quality, resort or criterion for evaluating constitutional efficiency is not easy to identify because it
was not expressly formulated by the fundamental rules that organize the state.%®

Being an instrumental concept, efficiency is measured according to the proposed goals and
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actual results, the goals deriving from interests and values, which makes the interests in turn
democratically harmonized in what, at a given historical moment, configures the content of the
general interest or of the common good, obtained through compromise, open, democratic dialogue,
through the articulation of the plurality of group interests in a society.>’

The welfare state is the one that assumes responsibilities for ensuring the basic well-being of its
citizens, and the state's social assistance policy is carried out through a set of measures and
institutions, introduced either as responses to economic crises, or with a preventive, legitimizing
purpose.

Also, the welfare state legitimizes itself through the set of services it offers to the citizen and
through which it manages to reduce to a minimum its basic existential insecurity, under the conditions
of a high level of economic development which is achieved through the compulsory and general
insurance system, through the redistribution of incomes, through the fiscal system and the state
budget, through the introduction of the right of citizens to benefit from social assistance and social
aid, through the payment of medical assistance and schooling, through subsidies to equalize
opportunities in the form of scholarships, price support and credits, and other similar measures. Thus,
the welfare state legitimizes itself through its efforts to ensure social security, equity and social
justice, social integration and individual freedom, and its tasks are aimed at reducing fiscal burdens
in the case of large families, materially and financially supporting those who reach the minimum
standard of living , the assurance for each member of society of the possibility to achieve an
accumulation of goods, the legal regulation of human working conditions, the implementation of such
a labor force policy through which unemployment can be reduced to a minimum.8

In the process of legitimization in the Eastern European states that achieved regime changes in
the last decade of the last century, the model of the social state as an objective to be achieved cannot
be avoided because this is a lesson of the evolution of modern history, in the sense that political
democracy only together with the social dimension of the state can ensure the legitimacy of power
and the stability of the political system.>®

But if we are talking here about a pragmatic dimension of the legitimacy of the state as an
indicator for measuring its social efficiency, from a sociological perspective, legitimacy is based on
the citizens' conviction that their constitutional order is legitimate and on their will to obey and respect
it. So, in this matter we operate with public feelings regarding the state of legitimacy of the state and
its constitution, as well as with the subjective motivations that induce obedience to the constitutional
order.%°

So, we are talking here, along with an obvious normative function and an important integrative
function, which serves to create a state of solidarity between individuals who give themselves the
respective fundamental law®? or a state of collective consciousness.®? Under this aspect, the questions
of "to know to what extent, today, the individuals gathered under the banner of the Romanian
Constitution feel bound by it in terms of norms and solidarity; does it correspond to the values of
contemporary Romanian society?"®® are in a position to generate answers regarding the integrative
legitimacy of our constitution.

In this sense, Professor M. Gutan made a radical statement: "In contemporary Romania, the
Constitution does not fulfill its integrative function because we do not have a real constitutional
identity; ee do not have a real constitutional identity because we lack a constitutional culture of our

57 Havadi, Nagy Istvan, op.cit., p. 58.

58 1bid, p. 58.

59 Ibid, p. 58.
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own."®4

If we look at the Romanian society as a whole, the integrative effects of the constitution are not
easily observable with tendencies towards a total absence. For professor D. David, solidarity and
social cooperation represent only a projective desire®, despite the collectivist mentality that
characterizes us.

As far as we are concerned, we believe that certain social frustrations in this direction also derive
from the chronic arrears that the Romanian state has in fulfilling its obligations under the
constitutional attribute of a welfare state.

V. Pareto considered that ophelimity is a convenient way to express the satisfaction derived
from the use of goods (where the constitution and social cooperation must be taken as public goods -
author's note), without the need to measure it, his vision of human society being that of a "huge
clusters of molecules that produce, exchange, consume and save. A part of these operations takes
place in a climate of free competition, another part under monopoly conditions."® Thus, each
individual and social group is stimulated by the search for maximum efficiency and this effect leads
society towards balance.®’

5. The state of happiness of the citizens and the efficiency of the constitution

The major difficulty of measuring the state of happiness of citizens as the goal of a politically
organized society was best formulated by the philosopher Valentin Muresan: "Today you risk being
ridiculed if you dare to support the political ideal of happiness, as Aristotle did."%8

It was the philosopher of Stagira who replaced the criteria for evaluating the political
constitutions of the Greek cities of "conquests and enrichment” with that of happiness, so that the best
constitution is that which "enables everyone to be in the best condition and happy" (1324a, 30),
therefore, "not only the happiness of individual people, but also the happiness of the city, i.e. the best
constitution"®. "Such a constitution provides the necessary means to make people happy, from the
concept of the size of the city and the optimal period for marriage, to the laws of public education™,
says V. Muresan, and the Aristotelian corollary would be community happiness, seen as a general
interest is this: "The well-ordered city is the one that possesses the greatest possibilities to achieve
happiness" (1331b, 24).7°

The study of the Theses of the Constitution formulated by the Commission appointed for this
purpose by the Constituent Assembly in 1991 shows that the issue of the happiness of Romanian
citizens and society as a whole was not discussed at all. "The concept of Common Good is intended
as a principle for guiding collective activities to satisfy the interests and aspirations of all and
sundry"’t, which denotes, rather, a community perspective on the concept of Good at the expense of
individual happiness. Moreover, the term "happiness™ is completely missing, both from the wording
of Theses no. 5 and 6, which can be analyzed in relation to the Common Good and the constitutional
guarantees of its realization.

More precisely, in the speech of the rapporteur of the Drafting Committee, the professor. I.
Deleanu, it is stated that: "the mutual support and collaboration of all social categories, i.e. their
solidarity for the realization of the Common Good, is the immanent condition of permanence and
prosperity. The concept of Common Good is intended as a principle for guiding collective activities

64 Manuel Gutan, Necesitatea revizuirii Constitutiei Romaniei (concluzii), in Dezbaterea stiintificd nationald: Revizuirea constitutiei-
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2013/doc/d0307-InvitatielCJ.pdf, consulted on 11.11.2022.
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to satisfy the interests and aspirations of all and sundry. The formal elements of the Common Good
are order and justice. The material elements are the well-being of the collective, the natural
environment in which it lives, peace and social security, the moral ethos and the civilizing ambience.
Subsumed under the concept of synthesis of the Common Good, the fundamental directions of action
of the state(s) are specified."’> Moreover, Thesis no. 5, para. 2, imposes a strange obligation on
citizens: "no privilege is admitted for the benefit of one of the social categories. The state requests
and facilitates the mutual support and collaboration of all bodies and social categories for the
achievement of the Common Good.""

Instead, according to Thesis no. 6, the State undertakes to ensure: b) respect for the
constitutional order, the rights and freedoms of the citizen; d) harnessing the creative and productive
potential of all social forces; e) the development of culture and science; protecting the national
cultural heritage; g) creating the necessary conditions for increasing the quality of life and for the
social protection of citizens; i) participation of all citizens in public life.

Despite our expectations, according to the World Database of Happiness, Romania has a score
of 5.7 on a scale from 1 to 10 for the global level of happiness (49" place out of 169 countries). Costa
Rica has the highest score (8.5), followed by Denmark, Iceland, Switzerland, etc., and Togo (2.6) and
Tanzania (2.8) have the lowest. The average score of the EU 27 is 6.32. Bulgaria has a score of 4.4,
Moldova 4.9, Ukraine 5, and Hungary 5.5. The US has a score of 7.4,

Happiness is measured here as a subjective state of well-being, thus combining satisfaction in
life and positive affect; for the "years lived happily” criterion, Romania has a score of 41 (on a scale
from 0 to 100), the highest score being 66.7 (Costa Rica), and the lowest 12.5.7

Life satisfaction is better predicted by financial satisfaction in poor countries and by family
satisfaction in countries in 2001, Romania presented itself as a country with a lower life satisfaction
than western countries (74% of participants were dissatisfied with their own life ), but life satisfaction
was predicted by variables that predict this indicator in Western countries as well: living standards,
health status, economic situation, education, trust in other people, living in the countryside and the
decrease in unemployment.’®

6. Management of legal conflicts between public authorities - criterion for measuring the
effectiveness of the constitution

One of the normative goals of the constitution is the optimal and specific resolution of political
conflicts by clearly delineating the responsibilities assumed politically and, consequently, part of the
success of the fundamental law depends on the ability to balance the balance between them.”® From
this pragmatic perspective, the functionality of a constitution must also be approached in terms of
conflict management, considering that its nature in the political field is rather ambiguous, not always
and necessarily negative, so that its solution rarely allows its total resolution.””

Therefore, in a slightly paradoxical way, the functionality of a constitution does not depend
on its ability to prevent the escalation of political or institutional conflicts, nor to resolve political
disputes by itself because sometimes, it will be able to create conflicts where they did not exist or
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could create tensions where its founders could not anticipate.’®

On the contrary, in order to make constitutions work in their capacity as supreme laws for
state organization, the first condition is that state authorities fulfill their own duties responsibly.
The correct constitutional behavior of the public authorities, "who have the obligation to correctly
accept the structures and functions of the order in which they act", also represented in the vision of
Professor I. Muraru, former president of the Constitutional Court of Romania, the guarantee of the
effectiveness of the fundamental law of the Romanian state.®°

Probably, constitutional good faith was not exactly the strong point of the political practice of
the public authorities in the relations between them and, likewise, some of the mechanisms provided
by the Constitution for their regulation were not exactly suitable, but it is certain that the ambiguities
of the constitutional text are generating constitutional conflicts.8 As an example, in B. Dima's
opinion, the relations between the President, the Prime Minister, the Parliament and the judicial
authority are ambiguously regulated, there is a potential conflict between the state authorities, and in
this context, it is possible that certain political actors force the limits of the Constitution even in the
ambiguous points to generate such conflicts in order to acquire new powers.8? Therefore, the
strengthening of the Constitution by the guarantor of its supremacy, the Constitutional Court arose
out of a practical necessity through the Law on the revision of the Romanian Constitution, no.
429/2003, although the statement of reasons did not refer to the new prerogatives with which the
constitutional court was to be vested in order to achieve this exclusive function.®

Through the jurisprudence that followed, the Constitutional Court ruled that "a legal conflict
of a constitutional nature between public authorities” presupposes concrete acts or actions by which
one or more authorities arrogate powers, attributions or competences, which, according to the
Constitution, belong to other authorities public or the omission of some public authorities, consisting
in declining competence or refusing to perform certain acts that fall under their obligations. (...)."
Viewed in the doctrine of the Constitutional Court as “clarifications and self-limitations, in the spirit
of the constitutional norms that regulate its status and role"®®, the solutions of the constitutional court
adopted to resolve legal disputes of a constitutional nature were no longer viewed with the same
indulgence in the critical literature of constitutional law.

Thus, it is considered that since the law on the organization and operation of the Constitutional
Court does not specify anything, but also does not limit the power granted to the Court to resolve this
type of conflicts, it can oblige the authorities to take any measures they deem necessary to extinguish
the conflict. The Constitutional Court can even annul certain acts, like a court of law, and can order
any measure necessary to restore the constitutional order between the subjects of law, in order to
achieve the final goal - guaranteeing the supremacy of the Constitution.

In this sense, the Court's solution must be an "effective" solution, which cannot include a simple
opinion, appreciation, opinion, recommendation or request, which has the ability to annul any act of
any authority provided for in Title 111 of the Constitution and to create new rules of constitutional
law.86

The same idea was expressed by professor C. Gilia, who believes that the political interference
has also "infected" the normal functioning of the Constitutional Court. She highlights that from recent
developments, it seems that the constitutional court is the supreme decision-maker in the Romanian
state, and any problem, any conflict, but especially the "political” one, is settled by the Court,
forgetting that there are other constitutional levers through which state institutions can be regulated
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in order to achieve the mission for which they were created.®’

But our analysis is not oriented towards the "activism" of the Constitutional Court®, but towards
the power mechanisms provided by the Romanian Constitution to ensure the balance and mutual
control between the state powers and, likewise, towards the self-enforcing constitution of the
constitutional norms in the sense of compliance in good faith by the public authorities of the letter,
but above all, of the spirit of the constitutional text. Or, if we observe the permanent trend of the
involvement of the Constitutional Court in the resolution of legal conflicts of a constitutional nature
between public authorities (45 decisions between the years 2005-2021)2°, we can draw the conclusion
that either the constitutional text is unclear and its interpretation generates conflicts between them, or
the political regime emerging from the architecture of constitutional norms is not fully outlined and
fixed, so political actors can distort it according to their own political will.

7. Conclusions

The type of interdisciplinary approach to the concept of efficiency and the use of numerous
operators belonging to different methods of analysis on which its plurivalent explanation depends
entitle us to affirm that we are in an integrative epistemological field, the only one capable of
providing the necessary scientific openings towards a definition complex of constitutional efficiency.

This is what we tried by relating and transferring some methods and concepts of the economic
theory of law to the normative and non-normative analysis of the Constitution, with the particular
application on the Romanian Constitution of 1991, which allowed us to configure the complex
concept of efficiency in the constitutional plan and to detect the existence of new states at this level,
namely constitutional weakness (with references in applied economics) and types of constitutional
action, respectively constitutional good faith (with references in morals), which we propose to
conceptualize in the future in a separate study.

The purpose of the study is to answer the question of whether the Romanian Constitution of
1991 is effective after 30 years of application.

A first definite finding is that Romania's fundamental law has passed the test of time, far
exceeding the average lifetime of world constitutions and being the second longest Romanian
constitution after the one from 1866. But this long duration of life, however, raises the issue of a
certain exhaustion of the fundamental law, of the solutions it can offer Romanian society in relation
to the challenges of the third millennium.

The recurring theme of the need to revise the Romanian Constitution from 1991 has generated
only one revision so far (through Law no. 429/2003), being declaratively motivated by "the
fulfillment of the two major aspirations of our country - integration into the European Union and
accession to the Northern Alliance - Atlantic, these obligatorily presupposing both the creation of the
corresponding constitutional framework and the suitability of some solutions and principles to the
Euro-Atlantic regulations"®, but it permanently accompanied its application in the space of public
debate and generated other review initiatives, which, however , they have not reached maturity from
a political and legislative point of view. Not only did the actual revision not produce changes in the
political regime®?, so even more so, the public debates and even the unfinished initiatives mentioned
above did not produce consequences on the stability of the Romanian Constitution of 1991, but this
almost permanent theme of the constitutional revision culminated recently with the theme of adopting
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89 See the statistics of the Constitutional Court of Romania, available online at: https://www.ccr.ro/wp-content/uploads/2022/11/
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a new constitution, better adapted to the Romanian society in the third millennium®2, subject to the
composition of a "constitutional moment", on which there are no predictability coordinates.

If the political regime developed under the empire of the Romanian Constitution of 1991 has
not changed in essence even after the revision of the Constitution of 2003, in terms of the rule of law
built by applying its constitutional requirements, despite the deficit represented by the establishment
of the Control and Verification Mechanism in 2007 until 2020 and, in continuation of the Rule of
Law Mechanism at a general level for all EU member states, we believe that in 30 years of consistent
application, a constant progress has been made in accordance with this age of the contemporary
Romanian state.

In this context, the recourse to the democratic traditions of the Romanian people, itself a true
national political tradition, which happened quite spontaneously and unexpectedly in the context
described above on the occasion of the revision of the Romanian Constitution in 2003, proved the
fact that the legal democratic legitimacy of our fundamental law, was insufficient for the creation of
its extra-legal, integrative effects®, an aspect also accepted by the Romanian Parliament in 2003,
entrusted with its revision, which is why we can speak without fear of being wrong about a certain
deficit of its legitimacy. Indeed, Havadi N. I.'s observation seems valid, that democracy is not the
universal panacea for obtaining all the effects of legitimacy®.

In any case, the sanction of the non-functionality of the constitution as a state of collective
consciousness can have "great disadvantages for the future history of a people™® and could prove an
inconsistency between the fundamental law and the spirit of the people it governs.

In this register, we can qualify the recourse to the democratic traditions of the Romanian people
since 2003 as an expression of a compensation felt at the level of the collective mind by identifying
a landmark of legitimacy in the substrate of the contemporary concept of democracy, which
articulates in itself freedom, equality and political pluralism®, projecting the current democracy back
to the idyllic origins of the foundation of the Romanian people in its dimension of political
community, from where its democratic traditions would spring.

Under the aspect of the management of legal conflicts of a constitutional nature, we believe that
there are certain ambiguities in the constitutional text in terms of ensuring a fair and real balance
between the powers of the state, in the sense of the non-existence of guarantees and mechanisms of
mutual control that would more effectively prevent any concentration of power in the hands of an
authority, persons or political majorities with authoritarian tendencies®’. Particularly eloquent in these
respects is the shift in the profile of the position of president of Romania from that of "president-
arbitrator, who does not belong to either the legislative power or the executive power, he being an
element of balance in a progressive sense", (according to thesis proposed by the senator from Suceava,
Mihai lacobescu, member of the Constituent Assembly)®® to that of "player-president" from 2004-
2014.

Consequently, not so much the jurisprudence of the Constitutional Court of Romania would be
likely to distort the real balance between the powers of the state, this institution being essential for
guaranteeing the supremacy of the constitution (in this sense, however, a reformation of the system
of recruitment and appointment of judges is required constitutional authorities in order to ensure a
more specific specialization of them and a fairer representation of the powers that designate them®?),
as well as, above all, a certain deficiency of the constitutional architecture of the state powers, which,
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grafted on the temptation to exceed the limits of the powers and attributions with which they have
been vested by them, determines the inability of the constitutional norms to impose themselves and
to be respected in their letter and spirit.

Did the Romanian Constitution of 1991 succeed in building a happy society? This is the point
on which we have the greatest doubts. The present constitution seems rather to be the fundamental
law of a sad society or, at least, of a political community without any particular specifics and without
precisely determined goals. That is why the identification of a Romanian feeling of individual and
social happiness can be a topic for revision of the current Constitution or the goal of a new
Constitution, better adapted to national aspirations in the third millennium.
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